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No 00 oa@ < « 2~ aSYNOPSIS'D X X pio 66 68 @ aApplicant,€a€naturalized€citizen€of€the€United€States,€is€employed€by€a€federal€contractor€as€a€computer€program€analyst.€
€She€has€twotsisters€and€uncles€livingD P P Din€Vietnam.€€Her€mother€is€a€eitizen€of€Vietnam€living€in€the€U.€S.€E€Her€ father,Estep,,mother,€and€four€siblings€are€U.€S .€citizens,€and€her€brother€is€serving€in€theb < <
DU.€S.€Army.€€She€was€able€to€successfully€mitigate€the€foreign€influence€security€concerns€raised€because€she€has€immediate€family€members€ who€live€inD (( DPVietnam.€€Clearance€is€granted.D
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#OOn€EMay€7,€2004,€the€Defense€Office€of€Hearings€and€Appeals€(DOHA),Epursuant€to€Executive€Order€10865,60  dSafeguarding€Classified€Information€WithinD ® ® PlIndustryo 06,
€dated€February€20,€1960,€as€amended€and€modified,€and€Department€of€Defense€Directive€5220.6,€0  0Defense€Industrial€Personnel€Security€Clearanceb . DReview€Program¢é 6€(Directive),
€dated€January€2,€1992 €as€amended€and€modified,Eissued€a€Statement€ofEReasons€(SOR )Eto€ Applicant. €€The€SOR€alleged€factsD tt Punder€Guideline€B€(foreign€influence),
€detailing€reasons€why€EDOHA€could€not€make€the€preliminary€affirmative€findingE€under€the€Directive€that€it€is€clearlyD : Dconsistent€with€the€national€interest€to€grant€or€continue€Applicantd  ds€security€clearance,
€and€recommended€referral€to€an€administrative€judge€to€determineD L L Pwhether€a€clearance€should€be€granted,Econtinued,Edenied€or€revoked.€
€The€SOREdetailed€foreign€influence€as€the€reasons€why€EDOHA€could€not€find€that€it€isb 8 8 Bclearly€in€the€national€interest€to€grant€or€continue€a€security€clearance. b $ S
Pla @ aln€a€sworn€written€statement,€dated€EMay€23,€2004,€ Applicant€responded€to€the€allegations€in€the€SOR €attached€three€documents,€and€requested€a€hearing. €€ TheD i !
Dcase€was€assigned€to€me€on€February€9,€2005,ENotice€ofEHearingEwas€mailed€February€17,€2005,€and€with€the€concurrence€ofEthe€parties€l€convened€athearing€onb e e " PMarch€7,€2005.€€During€the€hearing,
€six€Government€exhibits€(GE)€and€Applicantd  ds€testimony€and€nine€exhibits€were€received.€€The€transcript€(Tr.)€wasD O O #  Dreceived€on€March€15,€2005.D AAS
pO i U PX X X &b 0o 00 olla@ 1 1 ~ aFINDINGSEOFEFACTD A PO 06 60 66 ola @ aApplicant€has€admitted€to€allefourefactual€allegationsEpertaining€to€foreign€influence€under€Guideline€B.€
€Her€admissions€are€incorporated€herein€as€findings€ofb \%\%)  Dfact.€€After€a€thorough€review€of€the€record€as€a€whole,€l€make€the€following€additional€findings€ofEfact:D H&H&* Pia @ aApplicant€is€a€single,
€38, year, ,old€employee€of€a€federal€contractor.x  f Y  xY f &0 Yo oU Uuiu  Us oY Yx Y  x€€She€was€born€in€Vietnam€and€lived€there€with€her€family€until€she€and€four€siblingsD (G
Dimmigrated€to€the€U.€S.€in€1992.x  f Y  xY f &0 Yo oU 020 U6 oY Yx Y  x€€She€became€a€U.€S. €citizen€in€1999,€andEwas€issued€a€U €S Epassport€in€2001.€
€Applicantd  ds€twoesisters€and€their€families€inD ) )-  DVietnam€arc€in€the€process€of€immigrating€to€the€U.€S.x  f Y  xY f &0 Yo oU U3U Uo oY Y% Y b 0)0).
Pla @ aApplicantd  Os€father€was€an€officer€in€the€South€Vietnamese€Navy€fighting€along€side€American€Navy€personnel€during€the€ Vietnam€ War.€€After€the€fall€ofeSaigonD b+b+0
Din€1975,6he€was€captured€andeN  C /P, NN  C Nimprisoned€in€a€Vietnamese€d dre,educationd  d€camp.€EHe€escaped€in€1979,€andEwas€in€hiding€for€a€yearEbefore€immigrating€to€theD Va,Va,1 PUnited€States.
€He€was€designated€an€d 6enemy€ot€the€people6 O€€Four€uncles€also€fought€alongside€U.€S . €Forces.€€All€four€were€imprisoned€after€the€war.€€Two€areD ) Pnowecitizens€ofEthe€U.€S.€and€twoeremain€in€Vietnam.€
€Applicantd  ds€mother€nowe€lives€in€the€U.€S.€and€will€apply€for€citizenship€this€summer€(2005).€EWhileD »r3 Pliving€in€Vietnam,€Applicant€was€hired€as€a€teacher€but€was€soon€fired€because€of€her€fatherd  ds€status.€
€She€has€no€contact€with€her€uncles€still€in€Vietnam.€€Herb €/€/4 Donly€tr1ps€t0€V1etnam€were€0n€the€c0mplet10n€of€college€and€when€a€s1§ter€wa§€senouely€bumed €€Applicant€has€no€financial€interests€in€Vietnam,€sends€nob
10105 Pmoney€there,€and€no€relatives€are€government€employees.x [ Y xY f &0 Yo oU U4U U6 oY Y Y x€€Applicantd  ds€brother€serves€in€the€U.€S.€Army,
€and€a€brother,,in, law€in€the€naval€reserve €€Both€haveD X1X16  Dsecurity€clearances.x f $Y  xY f &0 Yo oU UsU U6 6Y Yx Y <P D2D27 Pl @ AThe€U.€S.
€and€Vietnam€resumed€diplomatic€relations€in€1995.€€The€countries€have€broadened€political€exchanges€on€human€rights€and€regional€security €€InD
D2000,€they€signed€a€Bilateral€Trade€Agreement€and€in€2003,Esigned€a€Counternarcotics€Letter€of€Agreement,€a€Civil€Aviation€Agreement,€and€atextileD il Pagreement.x  f %Y xY f &0 Yo oU U6U
Us oY Yx Y xb 9 0 ba @ B @ @ 2~ a0 00 OPOLICIESO 66 6D e ®© Pla @ 40 O[NoJ€onc€has€a€d  Orightd  O€to€a€sccurity€clearance.d ox [ &Y xyY
f &0 Yo oU U70 Uo oY Y% Y  x€eAs€Commander,,in, Chief,€the€President€has€d  dthe€authority€to€.€.€.Econtrol€access€to€information€bearing€ond tt
Dnational€security€and€to€determine€whether€an€individual€is€sufficiently€trustworthy€to€occupy€a€position€.€.€.€that€will€give€that€person€access€to€suchb e Dinformation.d 8x f 'Y xyY
f &0 Yo oU Usy Uo oY Y% Y x€€The€President€has€restricted€eligibility€for€access€to€classified€information€to€United€States€citizens€d  dwhose€personal€and€professional€historyb L L
baffirmatively€indicates€loyalty€to€the€United€States,Estrength€of€character,Etrustworthiness,Ehonesty€reliability, €discretion,€and€sound€judgment,€as€well€as€freedomb 88 Dfrome€contlicting€allegiances€and€potential€coercion,
€and€willingness€and€ability€to€abide€by€regulations€governing€use,€handling,€and€protection€of€classifiedD $S$ Pinformation.d dx f .Y xY f &0 Yo oU [6L16] Uo oY Y% Y x€D
Pla @ aThe€Directive€sets€forth€personnel€security€guidelines,as€well€as€the€disqualifyingEconditions€(DC)€and€mitigating€conditions€(MC)€under€each€guideline.
€0 #t X éPX X U ébb #00 i U éPX X X éD O€AnD e ¢ Padministrative€judge€need€not€view€the€adjudicative€guidelines€as€inflexible€ironclad€rules€of€law.€Instead,
€acknowledging€the€complexities€ofEhuman€behavior,D 00 bthese€guidelines,
€when€applied€in€conjunction€with€the€factors€set€forth€in€the€Adjudicative€Process€provision€set€forth€d  3€E.2.2,€Enclosure€2,€of€the€Directived  #t X DX X U &pi&#00 i U 8PX X X &b O.€areD A A
bintended€to€assist€the€administrative€judge€in€reaching€fair€and€impartialEcommon€sense€decisions. D - -
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Pl @ a0 #f X 8PX X U &p6#00 i U 8PX X X &b OBecause€the€entire€process€is€a€conscientious€scrutiny€oféa€number€ofévariables€known€as€the€d  Swhole€person€concept,d  S€all€available,
€reliable€information€aboutb . Dthe€person,Epast€and€present,Efavorable€and€unfavorable,E€should€be€considered€in€making€a€meaningful€decision.€€The€Adjudicative€Process€factorsEwhich€anb PP
Padministrative€judge€should€consider€are:€(1)€the€nature,€extent,€and€seriousness€ofethe€conduct;€(2)€the€surrounding€circumstances€ofethe€conduct,Eto€includeD A\ Dknowledgeable€participation;
€(3)€Ethe€frequency€and€recency€of€the€conduct;€(4)€the€individuald  ds€age€andEmaturity€at€the€time€of€the€conduct;€(5)€Ethe€voluntarinessD H H PofEparticipation;
€(6)€Ethe€presence€or€absence€oferehabilitation€and€other€pertinent€behavioral€changes;€(7)€the€motivation€for€the€conduct;€(8)€the€potential€forb 4 4 Dpressure,Ecoercion,Eexploitation,€or€duress;
€and€(9)€the€likelihood€ofEcontinuation€or€recurrence. D PN C )Y NN CNia @ alnitially €the€Government€must€establish,Eby€substantial€evidence,
€conditions€in€the€personal€or€professional€history€of€the€applicant€that€disqualify,€or€mayb o 0 Pdisqualify,€the€applicant€fromebeing€eligible€for€access€to€classified€information.x  f 1Y xy

f &0 Yo oU U10U Us oY Yx Y x€€The€Directive€presumes€a€nexus€or€rational€connection€between€provend i d
Deonduct€under€any€oféthe€disqualifying€conditions€listed€in€the€guidelines€and€an€applicantd  ds€security€suitability.x  f 2Y xY f &0 Yo oU U110 U6 oY Yx Y xP b b

Pl @ a0 i U éDX X U &P OOne€additional€comment€is€worthy€of€note.€€Applicantd  ds€allegiance,Eloyalty,€and€patriotism€are€not€atissue€in€these€proceedings.€€Section€ 7€0fEExecutive€OrderD
D10865€specifically€provides€industrial€security€decisions€shall€be€d  din€terms€ofEthe€national€interest€and€shall€in€no€sense€be€a€determination€as€to€the€loyalty€ofb ”r Dthe€applicant€concerned.d0 o€
€Security€clearance€decisions€cover€many€characteristics€of€an€applicant€other€than€allegiance,€loyalty €and€patriotism.€ENothing€in€thisD € € DDecision€should€be€construed€to€suggest€l€have€based€this€decision,€inEwhole€or€in€part,
€on€any€express€or€implied€decision€as€to€Applicantd  ds€allegiance,€loyalty,D 11! Por€patriotism.€0  #1 U éPX X U &épo#00 § U éPX X U éb Ob X X" PO #f U ébX X
U ebA3#0la @ aHaving€o 06 oconsidered€the€evidence€as€a€whole,€0 00 O€l€find€the€following€adjudicative€d 06 6guideline€mostEpertinent€to€an€evaluation€ofEthe€facts€ofEthis€case:0  § U ébX X U &b 00 #t

X éPX X U & 00 t U ébX X X éb OPb 0!0!S PO #f U éPX X U &ébi4#0la @ a0 OGUIDELINE€EBE, €FOREIGNEINFLUENCE:€€(FI),€Directive,
€0 O€E2.A2.1.1.0 00 0€0 OA€security€risk€may€existtwhen€an€individuald  ds€immediate€family,€includingD # #&  Dcohabitants,€and€other€persons€to€whom€he€or€she€may€be€bound€by€affection,€influence,€or€obligations€are:
€(1)€Enotecitizens€ofEthe€United€States€or€(2)EmayD o#o#'  Dbe€subject€to€duress.€€These€situations€could€create€the€potential€for€foreign€influence€that€could€result€in€the€compromise€ofclassified€information. D UsU$(
DBContacts€with€citizens€of€other€countries€or€financial€interests€in€other€countries€are€also€relevant€to€security€determinations€ifethey€make€an€individualD A%A%) Ppotentially€vulnerable€to€coercion,Eexploitation,
€or€pressure.0 60 06 60 i U X X U é& Ob —&&* pla @ a6  oSince€the€protection€of€the€national€security€is€the€paramount€determinant,
€the€final€decision€in€each€case€mustEbe€arrived€at€by€applying€the€standard€that€theD €(€(, Dissuance€of€the€clearance€is€d dclearly€consistent€with€the€interests€of€national€security,d  0x  f 3Y xY

&0 Yo oU U120 Us oY Yx Y x€or€d  dclearly€consistent€with€the€national€interest.0  0€EFor€the€purposesD DI)-  Pherein,€despite€the€different€language€in€each,

€l€have€concluded€both€standards€are€one€and€the€same.€€In€reaching€this€ Decision,€l€have€drawn€only€thoseD X*X*, DPconclusions€that€are€reasonable,€logical ,€and€based€on€th€evidence€contained€in€the€record.€€Likewise,
€l€have€avoided€drawing€inferences€grounded€on€mereD D+D+/  Bspeculation€or€conjecture.D 0,00 Pia @ a0 # U ébX X
U eDo7#00nce€the€Govemment€establ1shes€a€dlsquahfy1ng€cond1t1on€by€substant1a1€ev1dence €the€burden€shifts€to€the€applicant€to€rebut,€explain,€extenuate,€or€mitigateD 2 Pthe€facts.x [ 4Y xY

f &0 Yo oU ) U13U Uo 0)( ) Y% Y x€€An€applicant€d 6has€the€u1t1mate€burden€of€demonstratlng€that€1t€1s€c1early€c0ns1stent€w1th€the€nat10nal€1nterest€to€grant€0r€c0ntmue€hls€secur1tyD 6.0.3
DBclearance.d0  dx  f 5Y XY f &0 Yo oU U140 Uo oY Yx Y x€e0

U éDX X U &b OA€person€who€has€access€to€classified€information€enters€into€a€d 06 ofiduciary€relationship€with€the€Government€based€on€trust€and€d 06 odconfidence.€TheD a/a/4 bGovernment,Etherefore,
€has€a€compelling€interest€in€ensuring€each€Applicant€possesses€the€requisite€judgment,€reliability€and€trustworthiness€of€one€who€willD ioios Dprotect€the€national€interests€as€his€or€her€own.€€The€d
Oclearly€consistent€with€the€national€interestd  d€standard€compels€resolution€of€any€reasonable€doubt€about€anb 1,16  DApplicantd  ds€suitability€for€access€in€favor€of€the€Government.x  f 6Y xY

f &0 Yo oU U150 U6 oY Yx Y  x€€Decisions€under€this€Directive€include,Eby€necessity,Econsideration€ofethe€possible€risk€anD w27
Dapplicant€may€deliberately€or€inadvertently€fail€to€protect€or€safeguard€classified€information.€€Such€decisions€entail€a€certain€degree€of€legally€permissibleD Dextrapolation€as€to€potential €rather€than€actual,
€risk€ofEcompromisc€ofEclassified€information.O  # U &PX X U &pi=#00 #t X éPX X U &épd#do 06 60 i UX X X e 00 i UeX X U & Ob i

ba @ 30 00 00 #f U éDX X U éDB#0: @ a0 00Z00Z66(Boa @, a0(E00Z0a@ ~ ~ 6~  a6E66Z61a@ I~ aCONCLUSIONS'D A A

Pi6 60 060 66 64 @ aThe€Government€established€its€case€under€Guideline€B.€€Applicant€has€been€portrayed€as€a€person€ who€has€a€potential€security€risk€because€members€of€herb ® ®
bimmediate€family€or€persons€to€whome€she€is€bound€by€affection,€influence,or€obligation€, €in€this€instance€her€sisters€and€their€families€are€citizen€residents€ofb tr DVietname€,,€and€may€be€subject€to€duress.€
€These€situations€raise€the€potential€for€vulnerability€to€coercion,Eexploitation, €0r€pressure €and€the€exer01se€of€f0relgn9 tt Dinfluence€that€could€result€in€the€compromise€ofEclassified€information.€€EHowever,
€the€mere€possession€ofEfamily€ties€with€a€person€in€a€foreign€country€is€not,b DPas€a€matter€of€law,€disqualifying€under€Guideline€B:D L L pia8 @ a8 @ b b aThe€language€of€[Guideline]€EBE
(Foreign€Influence)€in€the€Adjudicative€Guidelines€makes€clear€that€the€possession€ofEsuch€family€ties€d omayd o6€pose€a€security€risk.€D $S

DWhether€an€applicantd  ds€family€ties€in€a€foreign€country€pose€a€security€risk€depends€upon€a€common€sense€evaluation€of€the€overall€facts€and€circumstances€ofb Dthose€family€ties.€€0 0See6 6€ISCRECase€No.
€98,,0419€(Apnl€30€1999)€at€0 Opsx f 7Y xY f &0 Yo oU U160 Uo 6Y Y Y x0_ (6)) [

Phh @ aOnly€the€contmu1ng€Viemamese€c1tlzen§h1p€of€her€1mmed1ate€fam1ly€members€ra1se€the€p0tent1al€1ssue€ot€f0reign€inﬂuence €€In€this€regard,€see€Foreignb 00 PInfluence€DisqualifyingECondition€(FIEDC)EE2.A2.1.2.1.€
(0 odan€immediate€family€member,€or€a€person€to€whome€the€individual€has€close€ties€of€affection€orb A A DPobligation,€is€a€citizen€or€present€in,€a€foreign€countryd 6).€
€0 #t X éPX X U &p-B#OO i U ébX X X &b Ob - =

PO #t X éPX X U &pa#00 i U &X X X & 0a @ a0 # X &PX X U éPRK#00 i U X X X & Ola @ aAlso€applicable€in€this€case€is€Foreign€Influence€MitigatingECondition€
(FIEMC)EE2.A2.1.3.1.€(0 0a€determination€that€the€immediate€family€member(s),€(spouse,D - Dfather,€mother,€sons,€daughters,Ebrothers,Esisters),Ecohabitants,€or€associate(s)
€in€question€are€not€agents€of€a€foreign€power€or€in€a€position€to€be€exploited€byD PP bforeign€power€in€a€way€that€would€force€the€individual€to€choose€between€loyalty€to€the€person(s)€involved€and€the€United€Statesd  6),€
€and€FIEMCEE2.A2.1.3.5.D A\ A D(0 oforeign€financial€interests€are€minimal€and€not€sufficient€to€affect€the€individuald  ds€security€responsibilitiesd 0).0 06 O0€€Applicantd  ds€trips€to€Vietnam€in€1997€€and€2001,D

H H DPwere€to€visit€family€and€friends,Ethe€latter€to€accompany€her€mother€to€visit€a€eritically€injured€sister,€€and€are€innocuous.€€She€has€no€financial€ties€there. €D 4 4
DApplicant€has€not€engaged€in€any€misconduct€such€as€to€render€her€an€inappropriate€candidate€for€a€security€clearance.b

Pl @ al€note€that€no€evidence€has€been€offered€by€the€Government€indicating€any€overt€ Vietnam€intentions€or€activities,Esuch€as€industrial€espionage€or€activeD o o Dcollection€ofeforeign€economic€information,
€directed€toward€the€United€States.€€1€acknowledge€that€ Vietnam€is€still€a€communist€state€but€this€Emust€beD i a

Dcontrasted€with€the€restoration€ofEdiplomatic€relationsO  # X 8bX X U &PK#00 § U 8PX X X &b O€and€the€mutual€trade€and€other€agreements€recently€concluded.
€0 #t X éPX X U épQ#00 i U éPX X X éb Ob b b pla @ aApplicantd  Os€father€and€uncles€were€allies€fighting€alongside€our€military€during€the€Vietnam€war.€€Some€suffered€through€the€
€Vietnamese€gulag€after€that€war.€D T DPHer€father€displayed€the€courage€to€escape,Ecome€to€America,€and€provide€the€pathway€for€his€family€to€follow.€€With€a€brother€and€brother,,in,law€serving€inD »or Dthe€U.
€S.€armed€services,€0  owith€security€clearanceso 6,€common€sense€dictates€that€Applicant€is€not€a€security€risk.€€1€conclude€allegations€|.a.€through€1.d.€of€theD € €

DSOR€1n€Appllcant6 ds€favor.O #f X &bX X U @&P3R#00 i U ébX X X & Ob 11! pilh @ a0 00 00 06 6a @

30 00 00Z00E06EGOZ66 60 6a@ A A /~ aa@ @1 1 # a0 66 OFORMALEFINDINGS6 66 6P 010!$ Pia @ aFormal€findings€For€or€ Against€ Applicant€on€the€allegations€set€forth€in€the€SOR,
€as€requiredebyO #f X DX X U &pxT#OO i i 60 X X &b 0ed #t X 8bX o i oV#OO i U DX X X & 08  O€E3.1.25€0f€Enclosure€3€ofEthe€Directive,€are:D # #&

Pla @ aParagraph€2.€0 06 0Guideline€B:€EFORETHEEAPPLICANTD agas( bPla @ . @ a @ a @ a @ a2 @ aSubparagraph€l.a.€€€For€the€ApplicantD & &* .
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€In€light€of€all€the€circumstances€presented€by€the€record€in€this€case,€it€is€clearly€consistent€with€the€national€interest€to€grant€or€continue€Applicantd  ds€securityD Uouos Bclearance.€€Clearance€is€granted. D E1E16
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