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Decision

RICCIARDELLO, Carol G., Administrative Judge:

Applicant failed to mitigate the Government’s security concerns under Guideline
F, Financial Considerations. Applicant’s eligibility for a security clearance is denied.

On April 28, 2010, the Defense Office of Hearings and Appeals (DOHA) issued
Applicant a Statement of Reasons (SOR) detailing the security concerns under
Guideline F. The action was taken under Executive Order 10865, Safeguarding
Classified Information within Industry (February 20, 1960), as amended; Department of
Defense Directive 5220.6, Defense Industrial Personnel Security Clearance Review
Program (January 2, 1992), as amended (Directive); and the Adjudicative Guidelines
(AG) effective within the Department of Defense for SORs issued after September 1,
2006.

Applicant answered the SOR in writing on June 16, 2010, and requested a
hearing before an administrative judge. The case was assigned to me on July 14, 2010.
DOHA issued a Notice of Hearing on July 15, 2010. | convened the hearing as
scheduled on August 31, 2010. The Government offered Exhibits (GE) 1 through 9.
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Applicant did not object and they were admitted. Applicant and two witnesses testified
on his behalf. Applicant offered Exhibits (AE) A through H, which were admitted without
objections. The record remained open until September 14, 2010, to allow Applicant an
opportunity to provide additional documents, which he did. The document was marked
as AE |. Department Counsel had no objection and it was admitted.! DOHA received
the hearing transcript (Tr.) on September 8, 2010.

Findings of Fact

Applicant admitted the SOR allegations {§ 1.a through 1.h, with explanations.
After a thorough and careful review of the pleadings, exhibits, and testimony, | make the
following findings of fact.

Applicant is 44 years old. He enlisted in the Marine Corps in 1986 and served
until 1989, when he was honorably discharged. He is college graduate. He was
commissioned a Marine Corps Officer and served on active duty from 1989 to 1993. He
remained in the Marine Corps Reserve. He was recalled in December 2001 and
remained on active duty until March 2006. He has since retired from the Marine Corps.?

Applicant married in 1993 and divorced in 1999. He has two children, ages 16
and 14 years old from the marriage. He remarried in 2001 and divorced in 2006. He
married again in 2008. Applicant pays $1,400 in monthly child support.®

On July 14, 2004, the DON CAF issued to Applicant a Letter of Intent to deny his
security clearance raising security concerns under Personal Conduct, Criminal Conduct,
and Financial Considerations Guidelines. Applicant answered the LOI on October 6,
2004. In his answer he acknowledged the debt that is alleged in SOR { 1.c.* He stated:

| was contacted by them and attempted to work out a payment plan.
Although | tried to make it clear that | have every intention of paying this
off, they were rude and unwilling to work with me. Currently | am paying
off other debts and have informed them that | will pay them as soon as |
am able. DFAS currently owes me over $14,000, which | am expecting to
receive soon. It is my intention to make an offer and compromise in order
to settle this debt.”

On October 22, 2004, Applicant was granted a Conditional Security Clearance.
The determination letter stated:

! Department Counsel’s Memorandum was marked Hearing Exhibit .
% Tr. 150-151.

®Tr. 152-153.
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We have reviewed reference (c) and have granted you a Top Secret
security clearance. Although this matter has been settled in your favor,
you are cautioned that future receipt of derogatory information or your
failure to comply fully with the following conditions will be cause for
immediate reconsideration. CONDITIONS: You must follow through with
your intent to resolve your delinquent debt with [creditor in SOR { 1.c], and
provide documentation to your security manager as proof of your
progress.®

The debt in SOR 1 1.c ($10,182) is a credit card debt. Applicant incurred the debt
from 1995 to 1999. It was charged off in approximately 2002. Applicant explained the
credit card was used to take trips and buy gifts for his children. When he and his wife
divorced in 1999, he decided he was not going to pay it because he believed half of the
debt belonged to his wife. He stated that he made some payments on the debt, but not
enough to keep it current. He stopped making any payments in 2005. In 2006, he hired
a debt remedy company to help him resolve three of his debts. They were to negotiate
and settle the debts. He made monthly payments to the company for a period of time.
He later learned that the company was not reputable and they had not settled any of his
debts. His last payment to the debt remedy company was in January 2007. He wrote
them a letter in May 2007 terminating his relationship with the company and demanding
to be reimbursed. He did not recall the exact amount, but estimated the company
returned approximately $1,100 to $1,200. He did not use this money to pay any of the
amount owed for the debt in SOR { 1.c, but rather used it to pay other debts. Applicant
has not paid this debt. He provided a payment plan with options for how he intends to
repay this debt in the future, but has not yet executed it.”

Applicant incurred the debt in SOR § 1.g ($3,461) in 1998. It became
delinquent sometime in 2000 or 2001. It was charged off in March 2006. He did
not recall when he made his last payment on the debt. He doubted he has made
any payments in the last five years. He explained that he did not have the money
to pay the debt. This debt was included in the debt remedy plan that he
terminated because the company was not resolving his debts. He has not paid
the debt. He provided a payment plan with options for how he intends to repay
this debt in the future, but has not yet executed it.?

The debt in SOR T 1.h ($17,879) is a credit card debt incurred in
approximately 1995. He used the credit card for travel and gifts for his children.
He believes a judgment has been entered against him on this account. This
account was included in the debt remedy plan that was later terminated. He
believes he made some payments on the account over the years, but does not
remember if he made the minimum payment required. He believes he last made

®GE 4; AE C.
"Tr. 28-50: GE 2; AE C, G.

8 Tr. 108-117; GE 2, 5, 7;: AE G.



a payment on the debt in August 2006. When he terminated the debt remedy
plan, he did not take any action to resolve this debt. It remains unpaid. He
provided a payment plan with options for how he intends to repay this debt in the
future, but has not yet executed it.°

In December 2001, Applicant incurred a delinquent state tax lien in the
amount of $852. He later paid the lien and it was released.

In May 2002, Applicant incurred a delinquent state tax lien in the amount
of $841. He later paid the lien and it was released.*

In August 2004, Applicant incurred a delinquent state tax lien in the
amount of $5,762. He later paid the lien and it was released.*?

In February 2005, Applicant incurred a delinquent state tax lien in the
amount of $868. He later paid the lien and it was released.™®

In May 2007, Applicant was notified of a delinquent federal tax lien in the
amount of $11,800 (SOR 1 1.f). He stated at his hearing he was surprised to
receive the notice. In his interview with an Office of Personnel Management
(OPM) investigator in May 2009, he explained that he was not able to pay his
taxes in 1999 and 2000 because he went from being employed as a financial
planner to being recalled to active duty in 2001. His explanation was that his
income decreased and he was not able to pay his taxes for those two years. At
the time of his interview he stated he was working to repay this debt, but had not
yet paid it. At the hearing, Applicant stated he is trying to determine why he owes
this debt. He believes it is from a joint tax return for tax year 2004. This differs
from his earlier statement to the OPM investigator. He believes his ex-wife filed
an “innocent spouse claim.” He explained his accountant is trying to advise him
and they are retrieving documents to analyze the claim. He stated that the
Internal Revenue Service’s (IRS) position is that it is a civil matter. He stated he
is working with the IRS to negotiate a payment plan. He has a proposed payment
plan and he intends to sell a timeshare unit he owns to satisfy the tax debt. He
has not yet attempted to sell the unit.**

° Tr. 108-123; GE 2, AE G.

19 The state tax liens that Applicant has paid are not considered for disqualifying purposes, but will be
considered when analyzing the whole person. GE 3.
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Applicant explained that in 2007 he did not attempt to pay the tax debt at
that time because he had other tax liens to satisfy. He admitted that over the
years he had tax liens imposed because he did not pay his taxes when the
returns were filed. He was aware he owed the taxes, and in some years he did
not pay them until a lien was imposed. Some years his tax refund would be used
by the IRS to automatically offset any taxes owed. He admitted that for the years
2006, 2007, 2008, and 2009, he did not pay the taxes he owed beyond what was
withheld from his income.*® His explanation was that he did not have the money
to pay the taxes. He attributed this to a decrease in income from when he was
recalled to active duty in 2001 through 2006. He also explained that when he was
released from active duty he began working for a company and was laid off in
September 2006 and did not have the money to pay the debts. He explained that
he is working with the IRS and his accountant to resolve his tax issues.*®

The debt in SOR { 1l.e ($10,291) is for taxes Applicant owed for his 2008
federal income taxes. Applicant did not have the money to pay the taxes. The
IRS contacted him about the debt and advised him his wife’s wages would be
garnished. His wife withdrew money from her pension plan ($56,936) and did not
withhold the required taxes from it or pay the required penalty. She used the
money to pay off her car, pay credit card debts, and home improvements.
Applicant filed an amended return in June 2010. Applicant and his wife’'s
combined income for 2008 was $184,745. Applicant testified that the taxes owed
have been recalculated to $7,913. Applicant has made payments of $3,555 on
March 22, 2010, and $1,000 on May 7, 2010. He has an installment agreement
with the IRS to pay $300 a month beginning in July 2010 until the balance is
paid. He provided documents to support that he made a payment in June, July,
and August, 2010, each for $300.

Applicant attributes his financial problems to being recalled to active duty
in 2001 and a reduction in his income. He was a victim in Hurricane Katrina in
August 2005, which had a devastating impact on him financially. He admitted that
prior to Hurricane Katrina he was experiencing financial problems. He incurred
about $120,000 in personal property losses and his insurance only covered
approximately $30,000. He and his wife divorced in May 2006, and he paid
$5,000 in attorney’s fees. Applicant and his current wife choose to maintain two
residences in different states. He explained he could not find a job where she
lives. He also incurred medical expenses of $1,121. He used credit cards when
he was unemployed to pay for his day-to-day living expenses.®

' It is unknown if Applicant had a tax liability in 20086.
%17, 75-83, 92-105; AE C.
Y Tr. 66-84, 164-168; AE D, I.

18 Tr. 124-140, 142-148, 156-160.



Applicant purchased a timeshare property in approximately 1999 or 2000.
He paid for it in its entirety and received it in the divorce settlement. He believed
it cost about $13,500. After leaving active duty in March 2006, he worked for a
civilian company. In September 2006, he contracted to buy another timeshare.
He paid $300 for the closing fee to purchase this property for $13,500. Shortly
after he signed the contract, he lost his job. He was unaware that the company
that he worked for was having financial difficulties. The balance owed for the
timeshare property was due in a year. When the note became due, Applicant
attempted to refinance the property and the company refused. The property
(SOR 1 1.d) was foreclosed and later written-off by the company in the amount of
$14,613, as a bad debt. The property was later sold. Applicant was issued an
IRS Substitute Form 1099-A for $13,500. Applicant testified he filed the form with
his 2008 taxes. When asked, Applicant admitted that after he lost his property in
Hurricane Katrina in 2005, in September 2006 he contracted to buy the
timeshare. He was aware at the time that he had delinquent debts.*®

After Applicant lost his job, he was hired by another company, but his
salary was half of what he had previously earned. He was laid off from this job in
January 2008, when it was discovered one of the partners in the company was
embezzling money from it. He was unemployed until May 2008, waiting to find a
job commensurate with his earning potential.?°

Applicant stated in his answer:

The bottom-line, is that while I still owe money, | have been and
continue to make significant strides to pay it off. Additionally, the
ability for me to continue to pay my bills on time and ahead of
schedule cannot be ignored. | ask that you take into consideration
the good debt that | have been paying as you weigh the bad debt
that | am facing. The purpose of this explanation is not to provide
an excuse, but an explanation as to why | have not been able to
follow through with the conditions of my October 2004 security
clearance direction. It is not that | am unwilling to satisfy this debt, it
[is] that | have been unable to completely eliminate it.*

Applicant stated that since 2004, he paid approximately $27,000 for other
debt he owed and that is why he did not have the money to pay the debts in the
SOR. He provided a budget that lists nine credit cards that he and his wife have
that they are currently making payments on. The total amount of the debt is
approximately $11,044. He also has a $14,817 credit union overdraft loan that he
owes and he is making payments on. They are also repaying $4,500 to

¥ Tr. 50-66; GE 6 page 7-8.
0 Answer; GE 5, 6.
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Applicant’'s wife’s parents for a personal loan they obtained so they could pay
some of their 2008 tax debt. They are also making installment payments toward
a $1,350 debt for car repairs. It is estimated that he has approximately a total of
$30,000 of debt that he is currently making some type of payments on. He
estimated that he has $1,500 in savings and checking accounts and about
$2,000 in cash. He estimated his wife had about $7,000 in liquid assets.?*

Applicant stated he received financial counseling from a military service
program and through the debt remedy company. He stated he sought counseling
through the IRS case agent and taxpayer advocate.?

Applicant provided character letters, awards, performance evaluations,
medal citations, and letters of endorsement. | have considered all of this
information.?

Applicant's former employer and friend testified on his behalf and
confirmed that he unexpectedly lost his job in September 2006. She also
confirmed he was laid off from his job in January 2008 and the circumstances
surrounding it. She considered Applicant an outstanding individual and a good
hire because he had good sales experience and she considered him the epitome
of a good Marine. She trusted him implicitly and asked him to mentor her nephew
who is a young adult.?

Applicant’s former commander testified on his behalf. He has known
Applicant since 1994. While a commander, he had 600 Marines who served
under him in combat. Applicant was his operations officer, and he valued
Applicant’s courage under dangerous circumstances. He believes Applicant is as
“solid as a rock.” Because of his performance the commander requested he
serve with him again in a special program. He performed superbly. He believes
Applicant to be an outstanding individual. Applicant lived with the commander
and his family for a period of time. The commander trusted him with his small
children. He never had a reason to question him on any security-related matter.

Policies
When evaluating an applicant’s suitability for a security clearance, the

administrative judge must consider the adjudicative guidelines. In addition to brief
introductory explanations for each guideline, the adjudicative guidelines list potentially

2 Tr, 124-128, 161-165, 169; Answer; AE B, D.
% Tr. 133-134, 147-148.

' Tr. 124-140; AE C.

% Tr. 172-182.

% Ty, 185-195.



disqualifying conditions and mitigating conditions, which are used in evaluating an
applicant’s eligibility for access to classified information.

These guidelines are not inflexible rules of law. Instead, recognizing the
complexities of human behavior, these guidelines are applied in conjunction with the
factors listed in the adjudicative process. The administrative judge’s overarching
adjudicative goal is a fair, impartial, and commonsense decision. According to AG
2(c), the entire process is a conscientious scrutiny of a number of variables known as
the “whole-person concept.” The administrative judge must consider all available,
reliable information about the person, past and present, favorable and unfavorable, in
making a decision.

The protection of the national security is the paramount consideration. AG { 2(b)
requires that “[alny doubt concerning personnel being considered for access to
classified information will be resolved in favor of national security.” In reaching this
decision, | have drawn only those conclusions that are reasonable, logical, and based
on the evidence contained in the record. Likewise, | have avoided drawing inferences
grounded on mere speculation or conjecture.

Under Directive | E3.1.14, the Government must present evidence to establish
controverted facts alleged in the SOR. Under Directive § E3.1.15, an “applicant is
responsible for presenting witnesses and other evidence to rebut, explain, extenuate, or
mitigate facts admitted by applicant or proven by Department Counsel and has the
ultimate burden of persuasion to obtain a favorable security decision.”

A person who seeks access to classified information enters into a fiduciary
relationship with the Government predicated upon trust and confidence. This
relationship transcends normal duty hours and endures throughout off-duty hours. The
Government reposes a high degree of trust and confidence in individuals to whom it
grants access to classified information. Decisions include, by necessity, consideration of
the possible risk the applicant may deliberately or inadvertently fail to safeguard
classified information. Such decisions entail a certain degree of legally permissible
extrapolation of potential, rather than actual, risk of compromise of classified
information.

Section 7 of Executive Order 10865 provides that decisions shall be “in terms of
the national interest and shall in no sense be a determination as to the loyalty of the
applicant concerned.” See also EO 12968, Section 3.1(b) (listing multiple prerequisites
for access to classified or sensitive information).

Analysis
Guideline F, Financial Considerations

The security concern for Financial Considerations is set out in AG 1 18:



Failure or inability to live within one’s means, satisfy debts, and meet
financial obligations may indicate poor self-control, lack of judgment, or
unwillingness to abide by rules and regulations, all of which can raise
guestions about an individual’s reliability, trustworthiness and ability to
protect classified information. An individual who is financially
overextended is at risk of having to engage in illegal acts to generate
funds.

The guideline notes several conditions that could raise security concerns. | have
considered all of the disqualifying conditions under AG 1 19 and especially considered:

(a) inability or unwillingness to satisfy debts; and
(c) a history of not meeting financial obligations.

Applicant has four delinquent debts totaling more than $43,000 that are unpaid.
Three of the debts have been owed since 1998 and 1999. He has delinquent tax debts
that he owes. | find there is sufficient evidence to raise these disqualifying conditions.

The guideline also includes conditions that could mitigate security concerns
arising from financial difficulties. | have considered the following mitigating conditions
under AG 1 20:

(a) the behavior happened so long ago, was so infrequent, or occurred
under such circumstances that it is unlikely to recur and does not cast
doubt on the individual’s current reliability, trustworthiness, or good
judgment;

(b) the conditions that resulted in the financial problem were largely
beyond the person’s control (e.g., loss of employment, a business
downturn, unexpected medical emergency, or a death, divorce or
separation), and the individual acted responsibly under the circumstances;

(c) the person has received or is receiving counseling for the problem
and/or there are clear indications that the problem is being resolved or is
under control;

(d) the individual initiated a good-faith effort to repay overdue creditors or
otherwise resolve debts; and

(e) the individual has a reasonable basis to dispute the legitimacy of the
past-due debt which is the cause of the problem and provides
documented proof to substantiate the basis of the dispute or provides
evidence of actions to resolve the issue.



Applicant continues to owe all of the debts alleged in the SOR, although he is
making payments on the debt in SOR { 1(e). | find AG Y 20(a) does not apply because
he has five delinquent debts that are unpaid and unresolved.

Applicant and his wife divorced, he was a victim of Hurricane Katrina, he was
recalled to active duty, and he had periods of unemployment and underemployment.
These were conditions that were largely beyond his control. However, for the full
application of AG  20(b), the individual must show that he acted responsibly under the
circumstances. Applicant has failed to meet that burden. Two of the debts alleged in the
SOR related to his failure to pay his federal income taxes. He admitted that over the
years he had tax liens imposed because he did not pay his taxes when the returns were
filed and due. He was aware he owed the taxes, and in some years he did not pay them
until a lien was imposed. Some years his tax refund would be used to automatically off-
set any taxes owed. He admitted that he did not pay additional tax that was owed for
2006, 2007, 2008, and 2009. Applicant admitted that he did not pay his taxes because
he did not have the money. He attributed this to being recalled to active duty. However,
the taxes are based on the income he earned, whether it was as a civilian or as a
military member. He was recalled to active duty in 2001. His income tax problems
occurred in subsequent years. In addition, he began making payments on the tax lien
listed in SOR 1 1(e) because the IRS advised his wife that it would begin garnishing her
wages to satisfy the debt. Applicant has owed three credit card debts since 1998 and
1999. He has not paid them. He began a debt remedy plan but stopped it because of its
guestionable practices. He knows he incurred these debts, he knows he owes them, yet
he has not paid them. Applicant failed to establish that he acted responsibly under the
circumstances. | find AG 1 20(b) only partially applies.

Applicant contracted for the services of a debt remedy company. He indicated
that he received some type of financial counseling from the company. His letters to the
IRS and his contract with a tax professional in 2010 to assist him in resolving his tax
problems are marginally considered financial counseling. Applicant has not paid the
debts alleged in the SOR, except for SOR { 1(e) that he is making installment payments
on to resolve. Applicant has had many years to begin paying his delinquent debts. In
2004, he received a Conditional Top Secret security clearance. He was specifically
advised that his security clearance was conditioned upon him resolving the debt in SOR
1 1(c). Applicant admitted he did not want to pay this debt because he believed his ex-
wife should share in the payment of it. He indicated he made some inconsistent
payments, but after 2005, he stopped making any payments on the debt. Applicant
stated he intended to pay this debt and the others in the SOR in the future. Based on
Applicant’'s past track record and promises to pay, | am not convinced that he will
resolve these debts. Applicant is making payments on one SOR debt, but only after the
IRS threatened to garnish his wife’s wages. | do not find this is a good-faith effort to pay
his overdue creditors or resolve his debts. AG 1 20(c) partially applies because of his
financial counseling, but | cannot find there are clear indications his financial problems
are resolved or under control. AG § 20(d) does not apply because Applicant has not
made a good-faith effort to resolve his debts. The debts alleged are old, and although
he may have had other debts to pay, he has had many years and opportunities to
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address these and he has not. AG § 20(e) does not apply because Applicant has not
provided documentation disputing the legitimacy of any debts.

Whole-Person Concept

Under the whole-person concept, the administrative judge must evaluate an
applicant’s eligibility for a security clearance by considering the totality of the applicant’s
conduct and all the circumstances. The administrative judge should consider the nine
adjudicative process factors listed at AG  2(a):

(1) the nature, extent, and seriousness of the conduct; (2) the
circumstances surrounding the conduct, to include knowledgeable
participation; (3) the frequency and recency of the conduct; (4) the
individual's age and maturity at the time of the conduct; (5) the extent to
which participation is voluntary; (6) the presence or absence of
rehabilitation and other permanent behavioral changes; (7) the motivation
for the conduct; (8) the potential for pressure, coercion, exploitation, or
duress; and (9) the likelihood of continuation or recurrence.

Under AG 1 2(c), the ultimate determination of whether to grant eligibility for a security
clearance must be an overall commonsense judgment based upon careful consideration
of the guidelines and the whole-person concept.

| considered the potentially disqualifying and mitigating conditions in light of all
the facts and circumstances surrounding this case. Applicant provided substantial
documentary evidence and testimony of his outstanding service in the Marine Corps. |
have considered that some of his service occurred under combat conditions. Applicant
and his wife earn a substantial income. They have nine credit cards that they are
currently paying. They choose to live in different cities which impacts their finances and
their expenses. Applicant chose not to pay his income taxes. He stated he did not pay
his taxes because he did not have the money. It appears he failed to grasp that his tax
liability is based on his current income. He repeatedly failed to plan each year for paying
his taxes. Applicant incurred three credit card debts that became delinquent in 1998 and
1999. He has provided examples of issues that impacted his finances, but many of the
events occurred years after he defaulted on the credit cards. Based on Applicant’s
failure to make payments on his delinquent credit cards, and his repeated promise to
pay the debts without any proof of action, | am not convinced he intends on paying them
in the future. Most telling is that in 2004, Applicant was granted a security clearance
conditioned upon him paying the debt in SOR { 1(e). He has not paid this delinquent
debt, yet promises to do so in the future. Applicant claimed that he was and is unable
and not unwilling to pay his debts. In 2006, he contracted to buy a timeshare. He
intended to complete the sale until he lost his job. It is unclear why he would obligate
himself to buy a second timeshare when he had delinquent credit card debts.
Applicant’'s explanations for why he failed to pay his tax debts or make payments on
credit card debts that are more than ten years old are not credible. Applicant failed to
provide a realistic plan on how he is going to pay his delinquent debts. Overall the
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record evidence leaves me with questions and doubts about Applicant’s eligibility and
suitability for a security clearance. For all these reasons, | conclude Applicant failed to
mitigate the security concerns arising under the guideline for Financial Considerations.

Formal Findings

Formal findings for or against Applicant on the allegations set forth in the SOR,
as required by section E3.1.25 of Enclosure 3 of the Directive, are:

Paragraph 1, Guideline F: AGAINST APPLICANT
Subparagraphs 1.a-1.b: For Applicant
Subparagraphs 1.c-1.d: Against Applicant
Subparagraph 1.e: For Applicant
Subparagraphs 1.f-1.h: Against Applicant

Conclusion

In light of all of the circumstances presented by the record in this case, it is not
clearly consistent with national interest to grant Applicant a security clearance. Eligibility
for access to classified information is denied.

Carol G. Ricciardello
Administrative Judge
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